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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

Case No. 940473-CA

Plaintiff/Appellee,
-vsJEFF ZORAD,
Defendant/Appellant.

Argument Priority 2

JURISDICTION
Jurisdiction to hear this appeal from a verdict of guilty
from the Fourth Judicial Circuit Court of Wasatch County, State of
Utah, is conferred on this court by Rule 3(a) of the Utah Rules of
Appellate Procedure.
ISSUES PRESENTED FOR REVIEW
The issues presented by the appeal are:
1.

Whether the trial court erred in concluding an "in

court confession" of a prior incident of possession could be the
basis for a guilty verdict and the charge in the Information then
before the court.
2.

Whether the "in court confession" was sufficient to

find a guilty verdict when there was no evidence to establish
jurisdiction.
3.

Whether a separate information or charge must be

filed for each alleged criminal act.

STANDARD OF REVIEW
With regard to each of the issues above the court reviews
the evidence in the trial court to see if there is sufficient
evidence and legal authority to support the lower court finding of
guilty.
STATUTES
The statutes determinative of the issues presented is:
Section 76-1-202, U.C.A., 1953, as amended.
STATEMENT OF THE CASE
Nature of the Case
This is a criminal appeal from a guilty verdict by the
trial judge charging defendant with possession of a controlled
substance•
Proceedings Below
Defendant was found guilty of possession of a controlled
substance based on an "in court confession" to a prior incident of
possession, separate and distinct from the possession charged in
the Information.
Disposition in Trial Court
Based on the "in court confession" of a prior incident of
possession of a controlled substance, the defendant was found
guilty of possession of a controlled substance.
STATEMENT OF FACTS
Defendant Zorad and a friend were hired by the Wasatch
County Sheriff's Department to act as undercover agents to obtain
evidence of illegal drug trafficking.
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Said agents made a buy of

Marijuana from three juveniles on March 25, 1994 and turned in the
evidence to the Wasatch County Sheriff's Department the same
evening.

For their services the two agents were each paid $50.00

by giving them a marked $100.00 bill which was to be divided
equally between the agents.
Said defendant and friend later the same evening saw the
three juveniles and talked with them.

The three juveniles asked

for payment due them for a prior sale by them to the two undercover
agents.

The juveniles were given the $100.00 bill and the agents

received back some change.
When the juveniles were arrested later that same evening
the arresting officer found the marked $100.00 bill in their
possession.

The defendant was arrested the same evening and

charged with possession of a controlled substance.
No possession of a controlled substance was ever found on
the defendant or his friend.
Defendant Zorad took the stand in his own defense.

In

response to a question the defendant said the $100.00 bill was
given to the juveniles to pay for a previous buy made a week or a
week and one-half before.
Based on this so-called "in court confession" of a prior
possession,

the

trial

court

found

the

defendant

guilty

of

possession of a controlled substance as charged in the present
information.
SUMMARY OF ARGUMENT
The trial court erred in concluding that an "in court
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confession" of a prior and separate incident of possession a week
or so before was sufficient evidence to find the defendant guilty
of possession as charged in the present information.
ARGUMENT
Point I:

The

The trial court erred in finding defendant
guilty based on an "in court confession to a
prior incident of possession.

following

cases

support

the

position

of

the

defendant.
The case of Dedeaux v. State of Mississippi, 519 So. 2d
886 held that "to be valid, confession must be acknowledgement in
express terms of crime charged.
The State of Oregon similarly held in the case of State
of Oregon v. Linn, 173 P.2d 305 that an admission by a defendant of
acts other than the one for which he is being tried is not a
confession and such evidence is admissible only for a limited
purpose.
Likewise held the court of Washington

in State of

Washington v. Peerson, 816 P.2d 43, when the court held that
"incriminating statements which were not admissions that defendant
committed the charged crimes were not "confessions."
Georgia agrees with the above holdings in the case of
White v. State of Georgia, 292 S. E. 875 when it held, "to
constitute a "confession" the statement of the accused must admit
every material element of the crime charged."
Point II: There
was
no
jurisdiction.
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evidence

to

establish

Nowhere in the transcript of the trial in the lower court
is there any testimony where the prior incident of possession took
place. It cannot be assumed it took place in Wasatch County. With
cars available to all young people the incident could have taken
place in any several nearby counties.
Section 76-1-202 requires the information to be filed in
the county where the incident is alleged to have occurred.
Point III:

Court erred in applying the present
information to a prior and separate
incident.

The trial court in effect substituted the prior incident
for the incident in the information and said no corpus delicti was
necessary for a conviction. There is no authority for court to so
amend the information.
Rule 5(a) of the U.R.C.P. states that: "unless otherwise
provided, all criminal prosecutions whether for felony, misdemeanor
or infraction shall be commenced by the filing of an information or
the return of an indictment."
One crime cannot be substituted for another.

If the

State of Utah wishes to prosecute on the former and prior incident
the rules provide for the filing of an information.

This was not

done.
CONCLUSION
The trial court erred in finding a verdict of guilty and
the decision should be reversed and the defendant found not guilty.
DATED this

day of November, 1994.

JfHarold Call
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